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QUESTIONS PRESENTED 
 

 
I. When an activity within the scope of the Second Amendment’s 

protections is being threatened by a government action, is the 
challenged regulation subject to heightened scrutiny?  
 

II. Does the Second Amendment naturally extend beyond the mere right to 
keep and bear arms to encompass the necessary right to sell firearms? 
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OPINIONS BELOW 
 

The decision of the United States District Court for the Central District of New 

Tejas granting the Mojave County’s motion to dismiss Roger Maxson’s claims can be 

found in the Record on pages 7 and 8. The October 1, 2018 decision of the United 

States Court of Appeals for the Fourteenth Circuit reversing and remanding the 

district court’s decision is unreported, but can be found in the Record from pages 2 to 

18. 

STATEMENT OF JURISDICTION 

 The Fourteenth Circuit Court of Appeals entered judgment on October 1, 2018, 

R. at 18, and this Court later granted certiorari, R. at 1. Jurisdiction of this Court is 

invoked pursuant to 28 U.S.C. § 1254(1) (2012).  

CONSTITUTIONAL PROVISIONS 

 This case involves the interpretation of the Second Amendment to the 

Constitution, which states: “A well regulated militia, being necessary to the security 

of a free state, the right of the people to keep and bear arms, shall not be infringed.” 

U.S. Const. amend. II.  

STATEMENT OF THE CASE 

Statement of the Facts 

 Roger Maxson is a veteran of the United States Army, having served for ten 

years and retiring at the rank of Staff Sergeant. R. at 2-3. During his time in the 

service, Maxson specialized in small arms and artillery repairs. R. at 3. This 
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specialized knowledge allowed Maxson to work with defense contractors to develop 

new firearms technology. Id.  

After his honorable retirement from the Army, Maxson continued working in 

the firearms industry and eventually founded the Brotherhood of Steel, LLC. R. at 2-

3. This decision was based off of market research Maxson gathered by surveying 

numerous gun enthusiasts, which showed a significant demand for a firearms retail 

and training facility. R. at 3. Thus, the concept behind Brotherhood of Steel, LLC was 

to offer a full-service retail facility and shooting range in Mojave County (hereinafter 

“the County”). R. at 2. Maxson also intended the Brotherhood of Steel, LLC to serve 

as the County’s premier training facility, which would allow residents to obtain 

various certificates by attending courses led by Maxson. Id. Additionally, Maxson 

became a certified Red 888 Guns armorer and gunsmith, thus becoming the only one 

in the area with this gunsmithing certification. R. at 6. 

 While targeting the ideal space for his business, Maxson first inquired about 

any required permits via the County’s Community Development Agency Planning 

Department (hereinafter the “Planning Department”). Id. The Planning 

Department’s Chief Clerk, Mr. Gunther, indicated that because Maxson “intended to 

sell firearms he would need to obtain a Conditional Use Permit pursuant to Mojave 

County Ordinance Sections 17.54.130 and 17.54.131.” Id. Under these sections of the 

Mojave County Ordinance (hereinafter “the Zoning Ordinance”), the Brotherhood of 

Steel facility had to be located at least 800 feet from “schools, day care centers, liquor 

stores or establishments selling liquor, other gun stores, or residentially zoned 
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districts.” R. at 3-4. This requirement was measured from the closest door of the 

proposed location to the front door of any of these listed areas. Id. In accordance with 

the Zoning Ordinance requirements, Maxson then selected the structure at 2274 

Helios Lane to house the Brotherhood of Steel facility. R. at 4. Based on Maxson’s 

original land survey, this location met the requirements of the Zoning Ordinance, as 

there were no disqualifying properties within the restricted 800-foot area. Id.  

 Maxson applied for a Conditional Use Permit with the Planning Department 

in August of 2011. Id. On November 1, 2011, the Planning Department prepared a 

report for the West County Board of Zoning Adjustments (hereinafter the “Zoning 

Board”) noting its findings. R. at 4. The Planning Department concluded that there 

was a public need for a licensed firearms dealer, the proposed location was compatible 

with other land uses, and the store would not adversely affect the health or safety of 

those living in the area. Id. However, the report did note that the property did not 

meet the requisite distance requirement, as the location was 736 feet away from a 

long-abandoned church. R. at 5. Thus, the Planning Department recommended 

denying Maxson’s conditional use permit. Id.  

 Irrespective of this recommendation, the Zoning Board held a public hearing 

on Maxson’s Conditional Use Permit application. Id. Maxson appeared at the hearing 

to offer support for his proposed project. Id. Fifteen people also spoke in favor of 

opening the gun store at the proposed location. Id. Following the hearing, on 

November 10, 2011, the Planning Department issued a revised report. Id. While the 

Planning Department acknowledged the ambiguity of the Zoning Ordinance 
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pertaining to how the 800 feet should be properly measured when determining 

compliance, the proposed gun shop was still less than 800 feet from the property line 

of the closest disqualifying property no matter how it was measured. Id. Therefore, 

the Planning Department once again suggested the Conditional Use Permit and 

variance be denied. Id. 

 However, in a fortunate twist of fate, on December 29, 2011, the Zoning Board 

granted Maxon’s variance and approved his application for a Conditional Use Permit. 

R. at 6. This approval was based on the Zoning Board’s findings that first, Maxson’s 

gun shop would pose no threat to the general public welfare. R. at 6. Second, there 

was a need for a licensed firearm seller in the unincorporated Hidden Valley area as 

the nearest shooting range was over twenty miles away. Id. Finally, because there 

was a major highway sitting between the proposed site and the nearest disqualifying 

property, there was a sufficient physical buffer. Id. Maxson was also the only Red 888 

Guns armorer and gunsmith in the Mojave County area. Id.  

 Following Maxson’s variance and permit approval, the Shady Sands Home 

Owners Association filed an appeal on January 6, 2016 with the County 

Commissioners’ Court. Id. The Home Owners Association was represented by five 

members, all of whom belonged to the nonprofit organization, New Tejas Citizens 

Against the Second Amendment. Id. The County Commissioners’ Court voted to 

overturn the original approval of Maxson’s permit, thus revoking his ability to open 

Brotherhood of Steel. R. at 6-7. Notably, all three of the County Commissioners’ Court 

members who voted were up for election the following year. R. at 6.  
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 The revocation of Maxson’s permit precluded him from identifying any 

property that could comply with the 800-foot distance requirement within the 

County’s unincorporated area. R. at 7. Maxson responded by initiating a study to 

analyze the practical effects of the Zoning Ordinance on individuals’ ability to open 

gun shops in the unincorporated areas of the County. Id. Subsequently, he filed a 

complaint in the United States District Court for the Central District of New Tejas 

challenging the Zoning Ordinance and Conditional Use Permit denial. Id.  

Procedural History 

 In the District Court, Maxson brought forth two arguments: (1) The 

Commissioners’ Court violated his Due Process right and Equal Protection under the 

Fourteenth Amendment, and (2) The County’s Zoning Ordinance impermissibly 

infringed upon Maxson’s Second Amendment right to sell arms. Id. The results of 

Maxson’s commission study demonstrated that because of the 800-foot distance 

requirement, there were “no parcels in the unincorporated areas of Mojave County 

which would be available and suitable for firearm retail sales.” Id. Thus, Maxson 

contended that the Zoning Ordinance could not plausibly be “reasonably related to 

any possible public safety concerns” and had the actual effect of prohibiting any new 

gun stores from opening in Mojave County. Id.  

In response, the County moved to dismiss the claims. Id. A study offered by the 

County indicated that approximately 15% of the total unincorporated Mojave County 

acreage could conform to the Zoning Ordinance’s 800-foot distance requirement. Id. 
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However, the study did not indicate whether any of the acreage was actually suitable 

to host a firearm retail center. Id.  

The District Court ultimately denied Maxson’s motion and dismissed his Equal 

Protection and Second Amendment claims, granting leave to amend. Id. In his 

amended complaint, Maxson alleged that the County’s Zoning Ordinance wrongfully 

singled out firearm retailers, violating his Fourteenth Amendment Equal Protection 

rights, and that the Zoning Ordinance was invalid under the Second Amendment. R. 

at 7-8. The District Court again dismissed Maxson’s claims, finding that he failed to 

state a claim upon which relief could be granted. R. at 8. 

 Maxson in turn appealed to the United States Court of Appeals for the 

Fourteenth Circuit. Id. The Fourteenth Circuit affirmed the District Court’s dismissal 

of Maxson’s Equal Protection claims against the County, but reversed and remanded 

the Second Amendment claims. Id. In doing so, the Fourteenth Circuit concluded that 

the Second Amendment did encompass ancillary rights, like the freedom to sell 

firearms, and as such, the Zoning Ordinance would fail under a proper heightened 

scrutiny analysis. R. at 11, 12, 14.  

 Following the Fourteenth Circuit’s ruling, the County petitioned this Court for 

a writ of certiorari, which has been granted. R. at 1.  

SUMMARY OF THE ARGUMENT 

 This Court has adopted a two-step analysis for examining challenges brought 

under the Second Amendment. The first step asks whether the challenged regulation 

poses a burden on conduct falling within the scope of the Second Amendment. If not, 
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the challenge fails, but if the regulation does burden such conduct, or if there is 

inconclusive evidence on whether the burdened conduct is categorically unprotected, 

then the court applies heightened scrutiny.  

 The sale of firearms is conduct that falls within the scope of the Second 

Amendment. One of the core evils the Second Amendment protects against is the 

disarmament of the populace by an oppressive government. A prohibition on the sale 

of firearms would accomplish this evil and the Second Amendment must be 

understood as preventing such tyrannical action. The sale of firearms does not fall 

outside of the scope of the amendment and the burden is on the County to establish 

that the activity is categorically unprotected. Because the sale of firearms is not a 

categorically unprotected aspect and is within the scope of the Second Amendment’s 

guarantees, the County’s regulation that burdens this conduct must be examined 

under heightened scrutiny.  

 Selling firearms is a right encompassed by the Second Amendment as 

evidenced by the history of this nation and case precedent. The Second Amendment 

guarantees individuals the right to keep and bear arms for defense of themselves and 

their homes. This liberty would be unsubstantiated without the ability to provide 

firearms to the people through commercial sale. Here, the County’s ordinance has 

unconstitutionally burdened the Second Amendment by effectively making it 

impossible for any new gun shops to be opened in Mojave County. Thus, since the 

regulation burdens conduct falling within the realm of a fundamental right, the 
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County’s ordinance must be analyzed under a heightened scrutiny standard of review 

beyond mere rational basis to determine its constitutionality. 

 Strict scrutiny is the appropriate standard of review when analyzing Second 

Amendment claims. This Court has historically employed this level of heightened 

review when deciding First Amendment challenges. Although the right to sell arms 

is a fundamental protection afforded under the Second Amendment, it is a relatively 

unexplored realm and this Court should use its own First Amendment precedent as 

guidance. Since the County does not have a compelling state interest under the 

specific facts of this case and is not narrowly tailored, as there are other less 

restrictive alternatives readily available, the law will not survive a strict scrutiny 

review and is unconstitutional.  

 In the alternative, the ordinance will also fail under an intermediate scrutiny 

standard of review analysis. While the County has a legitimate interest in protecting 

the overall health, safety, and general welfare of Mojave County by monitoring where 

gun stores can be opened, these interests are not at stake in the case at hand. The 

County has offered no evidence explaining how opening a gun store in the particular 

location in question would increase crime or otherwise endanger residents.  

 As such, this Court should AFFIRM the opinion of the United States Court of 

Appeals for the Fourteenth Circuit, holding that the County’s Zoning Ordinance must 

be analyzed under a heightened scrutiny level of review and that the Second 

Amendment necessarily protects the right to sell firearms. 
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ARGUMENT 

De novo is the appropriate standard of review for conclusions of law or mixed 

fact and law. United States v. Moore, 968 F.2d 216, 221 (2d Cir. 1992). This Court 

must therefore review the present issues of constitutional law using a de novo 

standard of review. Highmark Inc. v. Allcare Health Mgmt. Sys., Inc., 572 U.S. 599, 

134 S. Ct. 1744, 1748 (2014) (finding that questions of law receive de novo review); 

see also Weinbaum v. City of Las Cruces, 541 F.3d 1017, 1029 (10th Cir. 2008).  

The Second Amendment found its voice in 2008 when this Court held that the 

amendment confers an individual right to keep and bear arms. See District of 

Columbia v. Heller (hereinafter Heller I), 554 U.S. 570, 595 (2008). After this decision, 

the lower courts were met with numerous opportunities to consider the strength and 

application of this right under various forms of government regulation. The test 

posited in United States v. Marzzarella, 614 F.3d 85, 89 (3d Cir. 2010), now accepted 

as the standard amongst the majority of the lower courts, first asks whether the 

challenged regulation poses a burden on conduct falling within the scope of the 

Second Amendment. If not, the challenge fails, but if the regulation does burden such 

conduct, or if there is inconclusive evidence on whether the burdened conduct is 

categorically unprotected, then the court applies appropriate scrutiny. Id.  

I. THE SALE OF FIREARMS IS CONDUCT THAT FALLS WITHIN THE 
SCOPE OF THE SECOND AMENDMENT AND HEIGHTENED 
SCRUTINY MUST BE APPLIED TO THE COUNTY’S REGULATION 
ON THIS CONDUCT. 

 
By enacting an ordinance that restricts the sale of guns within Mojave County, 

the County has regulated an aspect of the Second Amendment that is not 
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categorically unprotected. The sale and purchase of firearms are not only necessary 

prerequisites to the free exercise of an individual’s Second Amendment rights, but 

the sale of guns is an aspect of this right that history has recognized as being within 

the scope of the amendment. See Teixeira v. Cty. of Alameda (hereinafter Teixeira 

II), 873 F.3d 670, 677 (9th Cir. 2017) (en banc) (“[T]he core Second Amendment right 

to keep and bear arms for self-defense wouldn't mean much without the ability to 

acquire arms.”); see also Andrews v. State, 50 Tenn. 165, 178 (Tenn. 1871) (“The right 

to keep arms, necessarily involves the right to purchase them.”). Because the sale of 

firearms is not a categorically unprotected aspect of the Second Amendment, the next 

step in the analysis “requires the court to evaluate the regulatory means the 

government has chosen and the public-benefits end it seeks to achieve.” Ezell v. City 

of Chicago (hereinafter Ezell I), 651 F.3d 684, 703 (7th Cir. 2011). This Court 

explained that some form of heightened scrutiny is required to analyze such 

regulations within the scope of the Second Amendment because “[i]f all that was 

required to overcome the right to keep and bear arms was a rational basis, the Second 

Amendment . . . would have no effect.” Heller I, 554 U.S. at 629 n.27.  

A. History Does Not Suggest that the Commercial Sale of Firearms is a 
Categorically Unprotected Aspect of the Second Amendment. 

 
This Court has recognized that the Second Amendment conveys an individual 

right to keep and bear arms for the purpose of self-defense and the defense of one’s 

home, but has not fully established the extent of this right. Id. at 626. The test that 

has been applied by a majority of the lower courts in the wake of this Court’s decision 

in Heller I involves a two-step analysis to determine whether a government 
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regulation has violated the protections afforded by the Second Amendment. The first 

step of this analysis asks, “whether the challenged law imposes a burden on conduct 

falling within the scope of the Second Amendment's guarantee.” Marzzarella, 614 

F.3d at 89. This first step has been understood by the circuits to be a textual and 

historical inquiry. Ezell v. City of Chicago (hereinafter Ezell II), 846 F.3d 888, 892 

(7th Cir. 2017). The government then has the burden of establishing that the 

regulated activity is categorically unprotected. Id.  If the government cannot prove 

this, or if the evidence is inconclusive, then the inquiry moves to step two, which 

applies heightened scrutiny. Id.  

The sale of firearms is not a categorically unprotected aspect of the Second 

Amendment, as it is a necessary component of the right. The sale of firearms was 

recognized by the Ninth Circuit to be necessary to the realization of Second 

Amendment rights in Teixeira II. 873 F.3d at 677. In Teixeira II, the Ninth Circuit 

addressed a zoning ordinance largely similar to the County’s Zoning Ordinance at 

issue in the present case. Id. The Alameda County ordinance provided that businesses 

selling firearms must “be located at least five hundred feet away from any of the 

following: schools, day care centers, liquor stores or establishments serving liquor, 

other gun stores, and residentially zoned districts.” Id. at 674. This ordinance left 

virtually no suitable areas for a new gun store to exist in the unincorporated areas of 

Alameda County. Id. at 676. Accordingly, a complaint was filed by the plaintiff 

alleging that the ordinance and denial of a conditional use permit amounted to a 

violation of the Second Amendment. Id.  
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The Ninth Circuit erred in its administration of the accepted two-step analysis. 

Focusing on whether or not the Second Amendment conferred a right to sell firearms, 

the Ninth Circuit failed to accurately apply the first step of the Marzzarella test. Id. 

at 686-87 (“[N]o historical authority suggests that the Second Amendment protects 

an individual’s right to sell a firearm unconnected to the rights of citizens to keep and 

bear arms.”). This is not what the Marzzarella test asks and it is not how the test is 

understood by the majority of the circuit courts. See, e.g., Tyler v. Hillsdale Cty. 

Sheriff's Dep't, 837 F.3d 678, 685 (6th Cir. 2016) (en banc); see also NRA v. Bureau 

of Alcohol, Tobacco, Firearms, & Explosives, 700 F.3d 185, 194 (5th Cir. 2012); Heller 

v. District of Columbia (hereinafter Heller II), 670 F.3d 1244, 1252 (D.C. Cir. 2011); 

United States v. Chester, 628 F.3d 673, 680 (4th Cir. 2010); United States v. Reese, 

627 F.3d 792, 800–01 (10th Cir. 2010). Instead, the appropriate analysis is limited to 

the question of whether the activity falls “within the scope of the Second 

Amendment's guarantee,” and does not require the court to determine whether the 

particular activity is a right under the amendment before applying heightened 

scrutiny. Marzzarella, 614 F.3d at 89. As the Ninth Circuit recognized in Teixeira II, 

“the core Second Amendment right to keep and bear arms for self-defense wouldn't 

mean much without the ability to acquire arms.” 873 F.3d at 677. Thus, the selling of 

firearms, which necessarily precedes the acquiring of firearms, is indeed within the 

scope of the Second Amendment’s protections. 

An appropriate examination of historic evidence shows that the Second 

Amendment does contemplate the commercial sale of arms. The text of the 
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Amendment states: “A well regulated Militia, being necessary to the security of a free 

State, the right of the people to keep and bear Arms, shall not be infringed.” U.S. 

Const. amend. II. “In order for the militia to be armed, it was necessary that there be 

thriving business in the commercial manufacture and sale of firearms.” David B. 

Kopel, Does the Second Amendment Protect Firearms Commerce?, 127 HARV. L. REV. 

F. 230, 236–37 (2014). As discussed by the Ninth Circuit, United States citizens “have 

always been free to make, vend, and export arms. It is the constant occupation and 

livelihood of some of them.” Teixeira v. Cty. of Alameda (hereinafter Teixeira I), 822 

F.3d 1047, 1055 (9th Cir. 2016). In fact, prior to Heller I, the rights conferred by the 

Second Amendment were examined under the limited understanding of being applied 

only to the right to form a militia. See Presser v. Illinois, 116 U.S. 252, 265 (1886) 

(“[T]he states cannot . . . prohibit the people from keeping and bearing arms, so as to 

deprive the United States of their rightful resource for maintaining the public 

security, and disable the people from performing their duty to the general 

government.”); see also Heller I, 554 U.S. at 599 (“It is therefore entirely sensible that 

the Second Amendment's prefatory clause announces the purpose for which the right 

was codified: to prevent elimination of the militia.”). As understood by this Court, 

having the right to a well-regulated militia necessarily requires the militiamen to be 

armed. Id. at 627 (“But as we have said, the conception of the militia at the time of 

the Second Amendment's ratification was the body of all citizens capable of military 

service, who would bring the sorts of lawful weapons that they possessed at home to 

militia duty.”).  
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One of the core evils that the Second Amendment stands to protect against is 

the disestablishment of the militia by an oppressive and tyrannical government. 

History illustrates the fact that “the ancient Carthaginians had consented to deliver 

up all their Arms to the Romans, and were decimated by the Romans soon after.” 

David B. Kopel, How the British Gun Control Program Precipitated the American 

Revolution, 6 CHARLESTON LAW REV. 286 (2012). This Court recognized that the 

Second Amendment provides protections against such a tyrannical government, 

finding in Heller I that granting the District of Columbia the ability to ban handguns 

would create a rule under which “the Second Amendment protects citizens' right to 

use a gun in an organization from which Congress has plenary authority to exclude 

them. It guarantees a select militia of the sort the Stuart kings found useful, but not 

the people's militia that was the concern of the founding generation.” 554 U.S. at 600. 

In other words, upholding the right to a militia, but allowing for it to be 

unconditionally disarmed by the state would go directly against the spirit of the 

Second Amendment and would render void the liberties the amendment recognizes.  

Such a categorical disarmament is precisely what is accomplished by the 

County’s Zoning Ordinance as it effectively prohibits the establishment of any new 

guns stores from opening within its jurisdiction. A decision in the present case that 

would allow the County to ban gun stores can and will be used in direct opposition of 

the rights conferred by the Second Amendment. A rule from this Court that 

recognizes the right to keep and bear arms for the purpose of defense, while 

simultaneously allowing the government to prohibit access to such arms through 
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schemes that ban the sale of firearms, would effectively write the Second Amendment 

out of the Constitution. Id. at 599 (“But the threat that the new Federal Government 

would destroy the citizens' militia by taking away their arms was the reason that 

right . . . was codified in a written Constitution.”).  

Respondents wish to open a gun shop that will offer community members an 

opportunity to partake in their Second Amendment right to keep and bear arms for 

the defense of themselves and their homes. Gun stores, as recognized by the Ninth 

Circuit, are a necessary element in the ability to exercise one’s Second Amendment 

right. Teixeira II, 873 F.3d at 677. The citizens of Mojave County themselves 

recognized this need, as seen by Respondents’ local market research, which 

demonstrated a demand for a full-service firearm retail center. R. at 3. The Planning 

Department also recognized this need when reviewing Maxson’s application for a 

Conditional Use Permit to open his store, finding that:  

1. There was a public need for a licensed firearm dealer; 2. The 
proposed use was compatible with other land uses and 
transportation in the area; and 3. A gun shop at the proposed site 
would not adversely affect the health or safety of persons living 
or working in the vicinity. 

 
R. at 4. Further, of the twenty-three individuals who spoke at the hearing held by the 

Zoning Board, fifteen were in favor of the new gun store proposed by Maxson. R. at 5. 

When it became apparent that the proposed site of Maxson’s gun store would be just 

sixty-four feet shy of meeting the distancing requirements set by the Zoning 

Ordinance, Maxson was given a variance in order to open at the proposed location 

regardless of the de minimis violation of the distance requirements. R. at 5-6. Finally, 
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the need for a gun store was reiterated by the granting of the variance when the 

Zoning Board stated that there was a public need for a full service firearms center 

located within the Hidden Valley area of Mojave County because the nearest shooting 

range was more than twenty miles away from Maxson’s proposed location and no 

store in Mojave County sold the Red 888 firearms that the Brotherhood of Steel would 

offer. R. at 6.  

B. The County’s Ordinance Does Not Represent the Type of Longstanding 
Conditions and Qualifications on the Commercial Sale of Firearms that 
this Court was Willing to Recognize as Presumptively Lawful in the 
Heller I  Holding. 

 
This Court's landmark decision in Heller I opened the door for additional gun 

protections embodied by the Second Amendment beyond the mere right to keep and 

bear arms. In Heller I, this Court considered a District of Columbia restriction that 

made it a crime to possess an unregistered handgun. 554 U.S. at 573. Simultaneously, 

this law also essentially prohibited the registration of handguns, thus, effectively 

making the possession of all handguns illegal. Id. at 574-75. In its holding, this Court 

arrived at the common-sense conclusion that the Framers were not indifferent to an 

individual's ability to access and sell firearms when they considered the right to keep 

and bear such arms. Id. Through its adoption of the individual right theory, this Court 

boldly proclaimed that the Second Amendment ensures the independent freedom for 

law-abiding citizens to keep and bear arms for legal purposes, most notably, for self-

defense in one's home. Id. at 599-600. This Court made clear that this decision was 

not creating new Second Amendment privileges but was merely "codif[ying] a pre-

existing right." Id. 592 (emphasis in original).  
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After viewing the Second Amendment in this newfound light, this Court held 

that the District of Columbia's prohibition on the possession of handguns was 

unconstitutional. Id. at 628-36. In reaching this conclusion, this Court first declared 

that bearing arms for self-defense was "central to the Second Amendment right," yet 

the city's handgun ban prohibited "an entire class of 'arms' that is overwhelming 

chosen by American society for that lawful purpose." Id. at 628. Moreover, the ban on 

handguns would extend into the home, where, this Court added, "the need for defense 

of self, family, and property is most acute." Id. at 628-29. Thus, this Court ruled that 

the District of Columbia’s handgun ban could not survive under any level of scrutiny. 

Id.  

Two years later, in McDonald v. City of Chicago, 561 U.S. 742, 791 (2010), this 

Court further expounded on its Second Amendment jurisprudence when it held that 

the right recognized by Heller I was incorporated by the Due Process Clause of the 

Fourteenth Amendment. Thus, the right to keep and bear arms was equally 

applicable to both the federal government as well as the individual states. Id. In the 

majority ruling of McDonald, Justice Alito wrote: “Self-defense is a basic right, 

recognized by many legal systems from ancient times to the present day, and in 

Heller, we held that individual self-defense is ‘the central component’ of the Second 

Amendment right.” Id. at 767.  

While Heller I  largely expanded the scope of the Second Amendment, this right 

is not unlimited. This Court acknowledged certain limitations on the right to keep 

and bear arms in Heller I by including a list of presumptively lawful regulatory 
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measures the government may put in place. 554 U.S. at 626-27 n.26. Encompassed 

in this list are regulations that prohibit “the possession of firearms by felons and the 

mentally ill, or laws forbidding the carrying of firearms in sensitive places such as 

schools and government buildings, or laws imposing conditions and qualifications on 

the commercial sale of arms.” Id. As explained by the Ninth Circuit case of Pena v. 

Lindley, 898 F.3d 969, 1003 (9th Cir. 2018) (Bybee, C.J., concurring in part and 

dissenting in part), a regulation “does not burden conduct protected by the Second 

Amendment if the record contain[s] evidence that [the subjects of the regulation] have 

been the subject of longstanding, accepted regulation.”  

A complete ban on the sale of firearms does not fall within the presumptively 

lawful measures proffered by the Heller I court. This Court does acknowledge “laws 

imposing conditions and qualifications of the commercial sale of arms” to be 

presumptively constitutional. 554 U.S. at 626-27. However, this remark has not and 

could never be understood as allowing an absolute prohibition on the sale of firearms. 

The Seventh Circuit in United States v. Williams, 616 F.3d 685, 692 (7th Cir. 2010) 

recognized that the list supplied by Heller I of presumptively lawful regulations are 

merely “presumptively lawful, which, by implication, means that there must exist the 

possibility that the ban could be unconstitutional in the face of an as-applied 

challenge.” (emphasis added). “If there were somehow a categorical exception for 

these restrictions, it would follow that there would be no constitutional defect in 

prohibiting the commercial sale of firearms. Such a result would be untenable under 

Heller.” Marzzarella, 614 F.3d at 92 n.8.  
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As opined by Circuit Judge Bybee in Pena, this Court’s holding in Heller I 

cannot stand for the proposition that every regulation dealing with the commercial 

sale of firearms is presumptively lawful. Pena, 898 F.3d at 1008 (Bybee, C.J., 

concurring in part and dissenting in part). Judge Bybee illustrated an unlawful 

condition on the commercial sale of firearms by giving the example of a law “that 

[firearm] sales may take place only between 11 p.m. and midnight, on Tuesdays.” Id. 

at 1007-08. When examining such a law, Judge Bybee states, “we would have to find 

such [a restriction] inconsistent with the scope of the Second Amendment. After 

Heller I, it seems clear that challenges to these laws would easily overcome any 

presumption of lawfulness.” Id. The standard advocated for by Judge Bybee comes 

from the D.C. Circuit in Heller II, which applies a presumption of lawfulness only to 

certain types of longstanding regulations, as articulated in Heller I, and gives 

plaintiffs the ability to rebut the presumption of lawfulness with a showing that the 

regulation has more than a de minimis effect on Second Amendment rights. See id. 

at 1010; see also Heller II, 670 F.3d at 1253. The hypothetical offered by Judge Bybee 

does much more than this and would fail under Heller II. So too would any outright 

ban on the sale of firearms. Heller I stood for the proposition that some limited 

conditions and qualifications surrounding the commercial sale of guns is entitled to 

a presumption of lawfulness. To insinuate otherwise would be to stretch and distort 

the sound logic in Heller I to unconstitutional ends.  

The County’s Zoning Ordinance amounts to a complete, unlawful ban on any 

new locations offering firearms for sale. Although certain aspects of the Zoning 
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Ordinance could be considered reasonable conditions on the sale of firearms, the 

ordinance, as a whole, has gone too far and is unconstitutionally restrictive. R. at 19-

21. For instance, requiring that the firearms dealer remain in “[c]ompliance with all 

other state and federal statutory requirements for the sale of firearms and 

ammunition and reporting of firearms transactions,” is a constitutional restriction on 

the ability to sell firearms. R. at 21. However, not all of the County’s restrictions are 

entitled to this presumption of lawfulness. This presumption has been directly 

rebutted by Respondents’ research, which has shown that there are no known areas 

in unincorporated Mojave County suitable for a gun store that are not within “[eight] 

hundred (800) feet of any of the following: Residentially zoned district; elementary, 

middle or high school; pre-school or day care center; other firearms sales business; 

religious center; or liquor stores or establishments in which liquor is served.” R. at 

19-20. Under the rationale followed by the D.C. Circuit in Heller II, which 

Respondents argue should be adopted by this Court in the present case, it cannot be 

said that the Zoning Ordinance is a presumptively lawful condition because it 

imposes substantially more than a de minimis effect on Second Amendment rights. 

In effect, the Zoning Ordinance amounts to a blatant and outright prohibition on the 

sale of guns because it is impossible to meet the condition imposed by the County. 

With this presumption rebutted, the County must defend its regulation under an 

appropriate level of scrutiny. See Pena, 898 F.3d at 1010 (Bybee, C.J., concurring in 

part and dissenting in part).  
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C. Rational Basis Review is not an Adequate Form of Means-End Scrutiny 
and Respondents’ Claim Must be Addressed Under Heightened Scrutiny 
as Commanded by this Court in Heller. 

 
By prohibiting any new gun stores from opening within Mojave County, the 

County has imposed an impermissible burden on conduct that falls within the scope 

of the Second Amendment’s guarantee and this Court must apply heightened 

scrutiny. As recognized by this Court in Heller I, “[i]f all that was required to 

overcome the right to keep and bear arms was a rational basis, the Second 

Amendment would be redundant with the separate constitutional prohibitions on 

irrational laws, and would have no effect.” 554 U.S. at 629 n.27. The rule issued by 

Heller I has been faithfully relied on by the circuit courts as a command to apply 

heightened scrutiny to Second Amendment challenges. See Ezell I, 651 F.3d at 701 

(“For our purposes, however, we know that Heller's reference to ‘any standard of 

scrutiny’ means any heightened standard of scrutiny; the Court specifically excluded 

rational-basis review.”); see also NRA, 700 F.3d at 195 (quoting Heller I, 554 U.S. at 

628 n.27) (“[The] test must be more rigorous than rational basis review, which Heller 

held ‘could not be used to evaluate the extent to which a legislature may regulate a 

specific enumerated right.’”); United States v. Chovan, 735 F.3d 1127, 1134 (9th Cir. 

2013) (“[T]he Heller Court left open the question of what level of scrutiny applies to 

a law burdening Second Amendment-protected conduct, although the Court made 

clear that rational basis review was not sufficient.”). The Seventh Circuit “not[ed] for 

good measure that most other circuits have adopted the framework articulated in 

Ezell I and require some form of heightened scrutiny when evaluating the 
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government's justification for a law challenged on Second Amendment grounds.” 

Ezell II, 846 F.3d at 893.  

Rational basis review has been properly struck down by this Court as a 

potential method of scrutinizing burdens on the rights conferred by the Second 

Amendment. As this Court explained in Heller I, “rational-basis scrutiny is a mode 

of analysis we have used when evaluating laws under constitutional commands that 

are themselves prohibitions on irrational laws.” 554 U.S. at 629 n.27. It was 

considered to be obvious by this Court in Heller I that rational basis “could not be 

used to evaluate the extent to which a legislature may regulate a specific, enumerated 

right, be it the freedom of speech, the guarantee against double jeopardy, the right to 

counsel, or the right to keep and bear arms.” Id.  

The County has supplied no evidence beyond mere speculation that would 

justify the otherwise impermissible burden it has placed on the lawful sale of 

firearms. Without evidentiary substantiation, the County relies on its own hollow 

rationale to justify its burdensome actions. R. at 13-14 (“The County’s stated interests 

are: first, an interest in protecting public safety and preventing harm in populated, 

well-traveled, and sensitive areas such as residentially-zoned districts; second, 

protecting against the potential secondary effects of gun stores, such as crime; and, 

third, preserving the character of residential zones.”). It is improper to analyze the 

County’s unconstitutionally burdensome Zoning Ordinance under rational basis 

review, the most deferential standard of constitutional scrutiny, as this Court 

expressly forbade the use of this method for assessing Second Amendment claims in 
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Heller I. 554 U.S. at 629 n.27. Therefore, this Court must apply heightened scrutiny 

when analyzing the County’s Zoning Ordinance.  

II. THE RIGHT TO KEEP AND BEAR ARMS, AS PROTECTED BY THE 
SECOND AMENDMENT TO THE CONSTITUTION, MUST NECESSARILY 
INCLUDE THE RIGHT TO SELL ARMS. 

 
The Second Amendment to the Constitution guarantees that “the right of the 

people to keep and bear Arms, shall not be infringed.” U.S. Const. amend. II. In the 

case at hand, not only does history support the notion that the Second Amendment 

was meant to encompass the sale of firearms, but case precedent lends additional 

credence to the recognition of this fundamental right. This Court has recognized that 

in order to ensure the sanctity of the Second Amendment is fully preserved, 

protections must naturally exist beyond the mere ability to acquire and possess arms. 

Accordingly, the most logical interpretation of the Second Amendment suggests that 

the right to keep and bear arms is meaningless without the concurrent right and 

ability to sell firearms. 

A. Post-Heller, Courts Have Recognized Ancillary Rights Within the 
Second Amendment That Stem Far Beyond the Right to Keep and Bear 
Arms, and the Right to Sell Arms Must Also be Recognized.  

 
The opinions in both Heller I and McDonald represented a radical departure 

from this Court’s previous interpretation of the Second Amendment. Through these 

decisions, this Court has made it unequivocally clear that the freedom to keep and 

bear arms cannot be treated as a second class right by either the federal or state 

governments. While these decisions were not completely comprehensive, they 

nonetheless articulated that the liberty to possess and sell firearms is alive and well 
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in the United States, as the Second Amendment must stand for much more than the 

sheer right to keep and bear arms.  

The Second Amendment must necessarily reach far beyond the mere right to 

keep and bear arms if it is to have any effect as a right. For instance, in Jackson v. 

City & County of San Francisco, 746 F.3d 953, 967 (9th Cir. 2014), the Ninth Circuit 

observed that ammunition, although not explicitly mentioned in the text of the 

Second Amendment, is constitutionally protected because the concurrent "right to 

possess firearms for protection implies a corresponding right to obtain the bullets 

necessary to use them." Logically, in the Ninth Circuit's view, "without bullets, the 

right to bear arms would be meaningless." Id. Likewise, in Ezell I, the Seventh Circuit 

held that the right to operate a gun safety range was protected by the Second 

Amendment. 651 F.3d at 704. The court noted that "[t]he right to possess firearms 

for protection implies a corresponding right to acquire and maintain proficiency in 

their use" as "the core right wouldn't mean much without the training and practice 

that make it effective." Id.; Andrews, 50 Tenn. at 178. The modern construction of the 

Second Amendment therefore encompasses more than the strictly textual reading of 

protecting only the right to keep and bear arms.  

The Second Amendment's guarantee to keep and bear arms amounts to no 

more than words written on paper if the people do not have an actual and cognizable 

right to sell arms. In Marzzarella, the Third Circuit opined that "[c]ommerical 

regulations on the sale of firearms do not fall outside the scope of the Second 

Amendment." 614 F.3d at 92 n.8. The court further elaborated by explaining, "[i]f 
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there were somehow a categorical exception for these restrictions, it would follow that 

there would be no constitutional defect in prohibiting the commercial sale of firearms. 

Such a result would be untenable under Heller." Id. at 91-92 n.8. Further, more 

recently, the U.S. District Court for the Northern District of Illinois struck down a 

Chicago law that banned "virtually all sales and transfers" of firearms with the city's 

limits on the grounds that the Second Amendment "must also include the right to 

acquire a firearm." See Ill. Ass'n of Firearms Retailers v. City of Chicago, 961 F. Supp. 

2d 928, 930 (N.D. Ill. 2014) (emphasis added); see also Teixeira I, 822 F.3d at 1056. 

Because the right to sell arms is not explicitly mentioned in the text of the 

Second Amendment, some lower courts have failed to recognize this freedom. For 

instance, in United States v. Chafin, 423 F. App'x 342, 344 (4th Cir. 2011), the Fourth 

Circuit incorrectly found the right to sell firearms to be outside the reach of the 

Second Amendment’s broad protections. In an unpublished opinion, the Fourth 

Circuit denied a Second Amendment challenge to a federal prosecution stemming 

from the illegal sale of a gun from one unlawful drug user to another. Id. The 

defendant raised the notion that "the sale of a firearm to an unlawful user of drugs" 

fell within the historical scope of the Second Amendment's realm. Id. The court denied 

the defendant’s position and stated that while "the Second Amendment protects an 

individual's right to bear arms, it does not necessarily give rise to a corresponding 

right to sell a firearm." Id. Similarly, in Teixeira II, the Ninth Circuit examined a 

county ordinance that effectively excluded new gun stores from being opened and held 
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that “the Second Amendment does not independently protect a proprietor’s right to 

sell firearms.” 873 F.3d at 690. 

The constitutionally protected liberty of individuals to keep and bear arms is 

destroyed if the people have no actual or cognizable right to sell firearms in the first 

place. The case at hand should be evaluated under a rationale comparable to the 

reasoning articulated in both Marzzarella and Illinois Association of Firearms 

because, here, the County’s law has the effect of banning all new firearm stores from 

opening as there is no property in the area that can comply with the harsh demands 

of the ordinance. R. at 7. As both the Third Circuit and the Northern District of 

Illinois recognized, if the sale of firearms fell outside the span of the Second 

Amendment’s broad protections, the government could effectively extinguish an 

individual’s right to acquire firearms in the first place.  

The decisions in Chafin and Teixeira II perpetuate the recent trend toward 

encroachment on the fundamental right to keep and bear arms enshrined by the 

Second Amendment. These positions cannot be adopted by this Court, as they carve 

away at constitutional guarantees and put Second Amendment rights on life support. 

Judge Tallman dissented in part to the majority’s decision in Teixeira II regarding 

the dismissal of the Second Amendment challenge. 873 F.3d at 691 (Tallman, C.J. 

dissenting). Circuit Judge Tallman opined that upholding Alameda County’s 

ordinance “inflict[ed] yet another wound on our precious constitutional right.” Id. 

Judge Tallman further wrote that: 

The majority properly notes that the “Second Amendment protects 
ancillary rights necessary to the realization of the core right to possess 
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firearms for self-defense,” but fails to apply that protection here to 
ensure the ordinance imposes no unreasonable restrictions on the right 
to lawfully acquire and maintain firearms for the defense of hearth and 
home. 
 

Id. at 693. The Teixeira II decision “further lacerates the Second Amendment, 

deepens the wound, and resembles the Death by a Thousand Cuts.” Id. at 694. Thus, 

to preserve the freedoms secured by the Constitution to keep and bear arms, the 

Second Amendment must necessarily encompass the right to sell firearms. If there 

is no Second Amendment right to sell guns through a lawfully licensed firearms 

dealership, then the state government could effectively end all access to arms by 

extending the County’s effective ban statewide. Neither the historical evidence nor 

the language in Heller I supports the conclusion that the Second Amendment offers 

no protection against regulations that effectively ban the sale of firearms.  

B. This Court Should Follow First Amendment Precedence in Applying 
Strict Scrutiny Review to the Zoning Ordinance’s Restrictions on the 
Second Amendment Right to Sell Arms. 

 
Strict scrutiny should be used when pre-existing fundamental rights are being 

challenged, as these sacred freedoms are entitled to the highest level of protection. In 

such Second Amendment challenges, courts should "consider the nature of the 

conduct being regulated and the degree to which the challenged law burdens the 

right." See Kolbe v. Hogan, 813 F.3d 160, 179 (4th Cir. 2016); see also Chovan, 735 

F.3d at 1138. Under strict scrutiny, the government must show that the regulation 

furthers a compelling governmental interest and is narrowly tailored to serve that 

interest. See Reed v. Town of Gilbert, 135 S. Ct. 2218, 2231 (2015); see also 

Republican Party of Minn. v. White, 416 F.3d 738, 749 (8th Cir. 2005).  
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1.  As the Second and First Amendments Confer Analogous Rights, 
Strict Scrutiny, as Traditionally Applied to First Amendment 
Challenges, is the Appropriate Standard for Similar Claims 
Brought Under the Second Amendment.  

 
Because both the First and Second Amendments expressly protect 

fundamental liberties, regulations on these rights must be closely scrutinized for 

their constitutionality. While this Court has denied rational basis as an appropriate 

measure for evaluating Second Amendment claims, no guidance has ever been 

supplied for subsequent challenges brought on these grounds. The lower courts, 

however, have recognized that Heller I and McDonald were largely influenced by 

First Amendment freedom of speech jurisprudence and that similar standards of 

heightened scrutiny are appropriate when considering other constitutionally 

protected freedoms. See Ezell I, 651 F.3d at 706–07 (“Both Heller and McDonald 

suggest that First Amendment analogues are more appropriate . . . and on the 

strength of that suggestion, we and other circuits have already begun to adapt First 

Amendment doctrine to the Second Amendment context.”); see also Marzzarella, 614 

F.3d at 89 (“[W]e look to other constitutional areas for guidance in evaluating Second 

Amendment challenges. We think the First Amendment is the natural choice. Heller 

itself repeatedly invokes the First Amendment in establishing principles governing 

the Second Amendment.”). 

As the Second Amendment right to sell arms is sufficiently analogous to the 

many rights recognized under the First Amendment, challenges to either must be 

afforded the same heightened scrutiny protections. Accordingly, since the right to sell 

arms has not yet been analyzed, this Court should use its own First Amendment 
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precedent as guidance. In Ezell I, the Seventh Circuit found that just as in free-speech 

cases, “the applicable standard of judicial review depends on the nature and degree 

of the governmental burden on the First Amendment right and sometimes also on the 

specific iteration of the right.” 651 F.3d at 707 (emphasis added). As with the First 

Amendment, a law that severely restricts any of the rights conferred by the Second 

Amendment must be analyzed under the most exacting level of scrutiny: a strict 

scrutiny analysis. Id. at 703 (“Borrowing from the Court's First Amendment doctrine, 

the rigor of this judicial review will depend on how close the law comes to the core of 

the Second Amendment right and the severity of the law's burden on the right.”).  

2. Where a Law Is Impermissibly Prohibiting The Right to Sell 
Arms, Which Is Encompassed by the Second Amendment, It Will 
Not Survive a Strict Scrutiny Review. 

 
The County has not provided a single compelling interest for its burdensome 

regulations. First, the County asserts there is “an interest in protecting public safety 

and preventing harm in populated, well-traveled, and sensitive areas such as 

residentially-zoned districts.” R. at 13-14. An examination of the facts of the case at 

hand proves that there is no threat of harm to any of the so-called “sensitive areas” 

to form a basis for the County’s concern. A single property renders the proposed 

location of Maxson’s gun store impermissible under the Zoning Ordinance: an 

abandoned church, separated from the store by an interstate highway, which no 

longer operates as a location for religious observances after the pastor was arrested 

for tax evasion in 2009. R. at 5 n.2. If the government has an interest in preventing 
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harm in sensitive areas, this interest is certainly not compelling when the only 

location being protected is an abandoned church.  

 The second interest the County supplies for its Zoning Ordinance is “protecting 

against the potential secondary effects of gun stores, such as crime.” R. at 13-14. The 

County cites to no evidence or case law to support the theory that gun stores are 

related to an increase in crime. Furthermore, a mere assertion does not amount to a 

compelling interest under strict scrutiny review. See Nat'l Solid Wastes Mgmt. Ass'n 

v. Charter Cty. of Wayne, 303 F. Supp. 2d 835, 848 (E.D. Mich. 2004) (“Therefore, to 

survive strict scrutiny, Defendants cannot rest upon the mere assertion of a 

legitimate purpose.”); see also Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 642–43 

(1994). 

Finally, the County asserts its third interest as “preserving the character of 

residential zones.” R. at 13-14. This interest, even if compelling in certain scenarios, 

is not compelling here. Cases dealing with adult entertainment provide analogies to 

the County’s purported interest in the present case. For instance, this Court in Young 

v. American Mini Theatres, Inc., 427 U.S. 50, 71 (1976) found that there was an 

interest in preserving the character of a neighborhood where “[t]he record disclosed 

a factual basis for the . . . conclusion that this kind of restriction will have [that] 

effect.” In the present case, however, the record does not provide any support to the 

conclusion that prohibiting an otherwise lawful gun store will have the effect of 

preserving the character of residential zones. In fact, the “character” of the zone 

around the proposed location, which the County ostensibly wishes to preserve, 
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includes an interstate highway and an abandoned church. R. at 5. If anything, a 

private business started by a knowledgeable and experienced Army veteran will bring 

a beneficial change of character to the area. R. at 3. 

 When there is a less restrictive alternative that would still sufficiently serve 

the government’s interests and the government has not proven that the alternative 

would be ineffective in achieving its goals, the law in question must fail strict scrutiny 

review. For example, in United States v. Playboy Entertainment Group, Inc., 529 U.S. 

803, 826-27 (2000), this Court specifically found that the enactment of a statute that 

forced cable providers to either fully block or reschedule the broadcasting of sexually-

oriented conduct failed strict scrutiny because there were less restrictive means 

available that would achieve the same effect. Cable companies could simply be 

required to offer voluntary blocking mechanisms that allowed for greater parental 

control over sexually explicit programming. Id. at 821-22. Because the government 

could produce no evidence to support that this less burdensome alternative would not 

be equally as effective in aiding parents from keeping such X-rated content out of the 

household, the statute failed strict scrutiny review. Id. at 824-27.  

 Only when there are no feasible alternatives will a law survive a strict scrutiny 

analysis. In Williams-Yulee v. The Florida Bar, 135 S. Ct. 1656, 1671 (2015), this 

Court upheld a state law that prohibited judicial candidates from personally soliciting 

campaign donations because there were no possible alternatives to achieve the state’s 

legitimate interest in preserving the integrity of the judiciary. This Court held that 

while that “interest may be implicated to varying degrees in particular contexts,” the 
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interest nonetheless “remains whenever the public perceives the judge [as] personally 

asking for money.” Id. Thus, public impression was unavoidable for a judicial 

candidate and any alternative would be impossible. Id.  

Assuming for argument’s sake that the government’s interests are compelling, 

the Zoning Ordinance nonetheless fails under strict scrutiny, as it is not narrowly 

tailored since there are less restrictive alternatives that the government easily could 

have employed. Like in Playboy, where there were less-restrictive alternatives 

available to the government, in the case at hand, the County’s public safety interests 

would still be served if the Planning Department conducted a case-by-case analysis 

rather than issuing an arbitrary 800-foot distance requirement. A case-by-case 

analysis would be no more burdensome than the County’s current system for granting 

Conditional Use Permits and would achieve the same goals. If the County is truly 

concerned with protecting public safety, preventing crime, and preserving the 

character of the area, then these concerns would be better addressed by examining 

individual proposals with fact-specific inquiries. Such an inquiry in this case would 

show that the proposed location does not present any true threat to the County’s 

interests, as the property is only prohibited under the Zoning Ordinance’s distance 

requirement by a long-abandoned church, which is separated from the proposed store 

location by an interstate highway. R. at 5. The arbitrary distance requirement in the 

County’s Zoning Ordinance has no bearing on the government interests at play here, 

as there is no compelling reason that a gun store located 764 feet away from the 
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abandoned church is any more or less of a threat than a gun store 801 feet away from 

the same church.  

When the means chosen by the government to meet its interests amount to a 

total prohibition on a right, the action will only survive strict scrutiny when there are 

no other alternatives to accomplishing the same goal. Unlike Williams-Yulee, where 

the Florida Bar Association had no other available options for protecting its interests, 

here, the County has brazenly chosen to ignore available alternatives resulting in an 

effective ban on the right to sell firearms. Making such a choice to impinge upon a 

constitutional freedom rather than employ less-restrictive means of achieving the 

same end is in direct violation of this Court’s ruling in Playboy.  

C. In the Alternative, the Ordinance Will Not Survive an Intermediate 
Scrutiny Examination, as the Government's Interest is Not Compelling, 
Nor Is Its Regulation Narrowly Tailored.  

 
A less severe law that does not encroach on the core of the Second Amendment 

is subject to the less demanding standard of intermediate scrutiny. Under an 

intermediate scrutiny review, the government must first “establish a close fit between 

the [regulation] and the actual public interests it serves.” Ezell I, 651 F.3d at 708–09. 

Then, the government must demonstrate that the “interests are strong enough to 

justify so substantial an encumbrance on individual Second Amendment rights.” Id. 

Heller I did not supply a rule for what level of scrutiny would be appropriate 

for Second Amendment cases, beyond the fact that rational basis would not be 

adequate. Some circuit courts have evaluated Second Amendment claims under 

intermediate scrutiny, although not all courts have annunciated the use of the 
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standard explicitly. See Tyler, 837 F.3d at 693 n.8. As explained by the Sixth Circuit 

in Tyler, “even those courts that have avoided the scrutiny morass have adopted 

inquiries approximating traditional intermediate scrutiny.” Id.  

Intermediate scrutiny has been used to strike down government actions that 

are not supported by facts showing that the regulations are actually related to the 

government’s interests. “[T]he [government] needs to present some meaningful 

evidence, not mere assertions, to justify its predictive judgments.” Heller II, 670 F.3d 

at 1259; see also Sarah S. Herman, CONG. RESEARCH SERV., R44618, POST-HELLER 

SECOND AMENDMENT JURISPRUDENCE 39 (2017) (“The cases show that the success of 

a law under [intermediate scrutiny] will depend on the evidence that the government 

puts forth. The courts will not take mere assertions by the government but require 

meaningful evidence, like legislative findings, empirical evidence, and academic 

studies.”); United States v. Greeno, 679 F.3d 510, 518 (6th Cir. 2012) (requiring the 

government to demonstrate that the challenged statute regulates activity falling 

outside the scope of the Second Amendment with more than inconclusive or 

ambiguous evidence). As expressed by the Seventh Circuit in Ezell I, the burden is 

on the government to demonstrate that the regulated activity creates such “genuine 

and serious risks to public safety that prohibiting [the activity] throughout the city is 

justified.” 651 F.3d at 709. Without a requirement for such an evidentiary showing, 

courts would be analyzing Second Amendment cases under nothing more than the 

rational basis standard, which this Court expressly forbade in Heller I. See 554 U.S. 

at 629 n.27. 
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Matters of public health and safety have been upheld as important government 

interests within the realm of Second Amendment regulations, but burdens on the sale 

of firearms have only survived intermediate scrutiny when the encumbrances are 

closely connected to this interest and are sufficiently limited in scope. In Jackson, the 

Ninth Circuit upheld a San Francisco ordinance that banned the sale of ammunition 

that was designed to fragment upon impact. 746 F.3d at 968. The court concluded 

that because banning one type of ammunition did not substantially burden the 

Second Amendment's right to bear and use firearms for self-defense, since there were 

other types of bullets still legally available for purchase, the law should be reviewed 

under intermediate scrutiny. Id. Ultimately, this regulation survived intermediate 

scrutiny review because it substantially advanced the city of San Francisco's 

important interest in reducing the likelihood that shooting victims would die from 

their injuries. Id. The court took into careful consideration scientific evidence 

suggesting that these types of fragmenting bullets were more lethal than regular 

bullets. Id. Similarly, in NRA, the challenged law prohibited licensed firearms dealers 

from selling handguns to buyers ages eighteen-to-twenty. 700 F.3d at 189. The Fifth 

Circuit upheld the law under intermediate scrutiny, finding that the law 

“regulate[ed] commercial sales through an age qualification with temporary effect.” 

Id. at 207 (emphasis added). The court found the regulation to be related to the 

important government interest of preventing crime and based its holding on evidence 

supplied through congressional records. Id. at 209 (“Congress found that the ease 

with which young persons under 21 could access handguns . . . was contributing to 
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violent crime, and also found that [federal firearm licensees] . . . constituted the 

central conduit of handgun traffic to young persons under 21.”). 

Unlike the regulations in Jackson and NRA, the County’s regulation in the 

present case cannot be found to be a close fit to an important government interest 

because this assertion is not supported by any evidence. The County asserts that the 

interests being furthered by its Zoning Ordinance are “first, an interest in protecting 

public safety and preventing harm in populated, well-traveled, and sensitive areas 

such as residentially-zoned districts; second, protecting against the potential 

secondary effects of gun stores, such as crime; and, third, preserving the character of 

residential zones.” R. at 13-14. As the court below correctly noted, the “District Court 

failed to explain how a gun store would increase crime in its vicinity. The Court 

instead simply accepted the County’s assertion without exacting it to any scrutiny, in 

a fashion that more closely resembled rational basis review.” R. at 14. The County 

craftily inserted buzzwords such as “public safety” and “sensitive areas” into its 

regulation that might convince the unwary reader that the County’s interests are 

compelling, but without evidence to support the assertion that the regulation is 

related to these interests, the Zoning Ordinance fails under any level of heightened 

scrutiny. 
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CONCLUSION 

 For the foregoing reasons, Respondents respectfully ask this Court to AFFIRM 

the decision of the United States Court of Appeals for the Fourteenth Circuit finding 

that the County’s Zoning Ordinance must be reviewed under a heightened level of 

scrutiny and that the Second Amendment protects the right to sell firearms. 
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